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INPUT TAX

CREDIT

CAN FORM -2A OR FORM-2B BE A
VALID BASIS FOR THE DENIAL OF
ITC?



Background:

Shailesh has over 30 years’ experience in Consulting, Advisory and Litigation
practice in the field of Indirect Tax Laws that include Central Excise, Service
Tax, Customs, State VAT Laws, CST & GST.

Shailesh is also one of the Partners in a legal firm, namely, M/s. RVS LEGAL
having its base in Chennai, Bangalore and Mumbai. Mr. V. Raghuraman,
Advocate, Bangalore and Mr. K. Vaitheeswaran, Advocate, Chennai are two
other Partners in the firm. This boutique firm specialises in Indirect Taxation,
Direct Tax, International Taxation, Arbitration, Corporate Laws (including
IBC), Drafting/Vetting of Commercial Contracts, amongst other fields.

Representative Industry Experience:

Shailesh has dealt extensively in the areas of Central Excise, Service Tax,
Customs, GST and CST/VAT across the entire trade and industry spectrum
consisting of Manufacturing, Service Sector and Distributive Trade
representing diverse sectors.

Public Profile:

Shailesh has been a regular faculty at various professional bodies as well as
Trade and Industry Forums on his chosen field. He has already delivered more
than 90 lectures since April, 2017 on various aspects of GST all over India.

Shailesh is a regular columnist in ‘Vyapar’- a Bi-weekly Business Newspaper
of Janmabhoomi Group — on Service Tax, Central Excise & GST and has also
contributed number of articles to various magazines as well as Taxation
Websites like TIOL, etc.

Membership/Association with Professional/Trade/Industry Bodies:

Besides professional bodies like Chamber of Tax Consultants and AIFTP,
Shailesh is also associated with various trade/industry bodies including
Indian Merchants’ Chamber (Indirect Tax Committee), ITAMMA, IDMA, AIRIA,
BSE Brokers’ Forum, Builders Association of India (BAI), NAREDCO,
Brihanmumbai Developers Association (BDA) & other bodies guiding them in
the field of Indirect Tax.




Can a recipient taxpayer be denied the benefit of ITC on the basis of the
non- availability of the details of the tax invoice or debit note, etc. of the
supplier-taxpayer in the Form GSTR-2A or Form GSTR-2B on the GSTN
Portal? This issue has become a serious bone of contention between the
taxpayers and the GST Authorities. Considering the serious nature and

implications of the issue, it requires a detailed judicious analysis.

The author has already explained in this Column (refer Mid-day
Gujarati, Issue: Friday, April 09, 2021) that a recipient-taxpayer cannot be
legally denied the benefit of ITC merely on the ground that the details of tax

invoices, etc. of the supplier-taxpayer are not available in Form GSTR-2A.

The previous discussion was in the context of the Rule 59 and 60 of the
CGST Rules, 2017 as in force up to 31.12.2020. The said Rules have
however, been amended with effect from January 01, 2021. The present
discussion on the above contentious issue is in the context of the amended

provisions which have come into force from January 01, 2021.

While the controversy surrounding the departmental action of denying the
ITC to the taxpayer on the basis of Form GSTR-2A was gathering serious
proportion, the GST Council, in its 39th Meeting held on March 14, 2020,
recommended yet another Form for the convenience(?) of the taxpayers.
The proposed Form was issued as ‘Form GSTR- 2B’ on experimental basis
in July, 2020 and finally in August, 2020, it was put into operation on a
regular basis. Unfortunately, the subject Form GSTR-2B had no statutory
support or basis in as much as neither in the CGST Act, 2017 nor in the
CGST Rules, 2017, there was any mention of Form GSTR-2B at the time
when it was operationalized in August, 2020. Belatedly, the Central
Government made an attempt to remedy this lacunae by issue of
Notification No. 82/2020-CT dated November 10, 2020. Vide this
Notification, Rule 59 and 60, amongst other specified provisions of the
CGST Rules, 2017, were substantially amended. The amended/substituted
provisions of Rule 59 & 60 were made effective from January 01, 2021. In
terms of the amended/substituted provisions, the Central Government has
attempted to lend credibility and validity to the Form GSTR-2B already put
into operation in August, 2020 in addition to the then existing FORM
GSTR-2A




In short, effective from January 01, 2021, two Forms viz. Form GSTR-2A
and Form GSTR-2B are being made available on the GSTN Portal to every
taxpayer. These Forms contain the specified details as prescribed under
the substituted Rule 60 with effect from January 01, 2021. However,
both these Forms differ in many respects. Without delving deep into this,
it is suffice to say that Form GSTR-2A is a ‘Dynamic Form’, the details
in which may undergo constant change, whereas, Form GSTR-2B is a
‘Static Form’, the details in which remain unchanged. There are many
other area of differences between the two Forms but the discussion

thereon is not warranted here.

The most crucial point to note here is that it is not the responsibility of
the taxpayer to file either Form GSTR-2A or Form GSTR-2B nor is
there any such provision under the CGST Act, 2017 or CGST Rules,
2017. On the basis of the Form GSTR-1 filed by the supplier-taxpayer,
the details of outward supplies are made available electronically on the
GSTN Portal to the recipient-taxpayer. Similarly, GSTR-2B is also a
system generated Statement containing the specified details and
available on the Portal for the perusal or scrutiny of the

recipient-taxpayer.

Under these circumstances, the departmental action to deny the benefit
of ITC to the recipient-taxpayer merely on the basis of non-availability of
the details of outward supplies made by the supplier-taxpayer in its Form
GSTR-2A or the Form GSTR-2B is absolutely unjustified and illegal. In
the detailed Advisory issued by the GSTN relating to the Form
GSTR-2B, it is clearly stated that the statement in Form GSTR-2B is
intended for the convenience of the taxpayers who can undertake the
regular scrutiny of the availability of the ITC vis-a-vis the outward
supplies made by the supplier-taxpayer. In this Advisory, it is also stated
that ‘the taxpayers are advised to refer FORM GSTR-2B for availing credit
in FORM GSTR-3B’.
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