
INSOLVENCY RESOLUTION PROCESS FOR INDIVIDUALS & PARTNERSHIP FIRMS- 

PART 5 

 

FAQS & CASE LAWS 

 

Frequently Asked Questions: Relevant to Invocation of Personal Guarantee for initiation of Insolvency 

proceeding under IBC- 

Q. What are the Regulations to deal with Personal Guarantors to Corporate Debtors and from what date 

it is effective? 

Ans. There are two Regulations to deal with Personal Guarantors to Corporate Debtors, those are namely; 

Insolvency and bankruptcy board of India (insolvency resolution process for personal guarantors to corporate 

debtors) regulations, 2019 

Insolvency and bankruptcy board of India (bankruptcy process for personal guarantors to corporate debtors) 

regulations, 2019 

Both of the above two Regulations shall come into force from the 1st day of December 2019. 

Q. To whom these Regulations are applicable? 

Ans. Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for Personal Guarantors to 

Corporate Debtors) Regulations, 2019 

These regulations shall apply to the Insolvency Resolution Process for Personal Guarantors to Corporate Debtors. 

Insolvency and Bankruptcy Board of India (Bankruptcy Process for Personal Guarantors To Corporate Debtors) 

Regulations, 2019 

These regulations shall apply to the Bankruptcy Process for Personal Guarantors to Corporate Debtors. 

Q .What is meaning of Personal Guarantor?  

Ans. As per Section 5(22) of IBC- “Personal Guarantor” means an individual who is the surety in a contract of 

guarantee to a corporate debtor. 

Q. What is Definition of Partnership Firm for initiation of Insolvency proceeding under IBC? 

Ans. The Indian Partnership Act, 1932, Section4,  DEFINITION OF "PARTNERSHIP", "PARTNER", "FIRM" 

AND "FIRM-NAME". "Partnership" is the relation between persons who have agreed to share the profits of a 

business carried on by all or any of them acting for all.  

Persons who have entered into partnership with one another are called individually, "partners" and collectively "a 

firm", and the name under which their business is carried on is called the "firm-name". 

For initiation of Insolvency proceedings, it is not necessary, that the partnership firm is registered as per section 

59 of the Indian Partnership Act. 

Q. What is “Debtors” and a “Judgment-debtor”?  

Ans. Section 79(12) of IBC – “Debtors” includes a judgment - debtor. In English and American law, a judgment 

debtor is a person against whom a judgment ordering him to pay a sum of money has been obtained and remains 

unsatisfied. Such a person may be examined as to their assets, and if the judgment debt is of the necessary amount 

he may be made bankrupt if he fails to comply with a bankruptcy notice (in US law, an involuntary petition) 

served on him by the judgment creditors. 

Q. What is Debt? 

Ans. As per Section 3(11) of IBC- “Debt” means a liability or obligation in respect of a claim which is due from 

any person and includes a financial debt and operational debt. 

https://en.wikipedia.org/wiki/Law_of_the_United_States
https://en.wikipedia.org/wiki/Bankrupt
https://en.wikipedia.org/wiki/Bankruptcy
https://en.wikipedia.org/wiki/Judgment_creditor


Q. What is meaning of Personal Guarantor?  

Ans. As per Section 5(22) of IBC- “Personal Guarantor” means an individual who is the surety in a contract 

of guarantee to a corporate debtor. 

 

 

Q. What is meaning of Guarantor?  

Ans. As per Rule 3 (e) of Personal Guarantor’s rules- “Guarantor” means a debtor who is a personal guarantor 

to a corporate debtor and in respect of whom guarantee has been invoked by the creditor and remains unpaid in 

full or part. 

Q. How Notice can be served? 

Ans. As per Rule 3 (g) of Personal Guarantor, - “serve” means sending any communication by any means, 

including registered post, speed post, courier or electronic form, which is capable of producing or generating an 

acknowledgement of receipt of such communication: Provided that where a document cannot be served in any of 

the modes, it shall be affixed at the outer door or some other conspicuous part of the house or building in which 

the addressee ordinarily resides or carries on business or personally works for gain. 

Q.  What is “Contract of Guarantee”? 

Ans. As per Section 126. of Indian Contract Act - “Contract of Guarantee”, “Surety”, “Principal Debtors” 

and “Creditors” — A “contract of guarantee” is a contract to perform the promise, or discharge the liability, of 

a third person in case of his default. The person who gives the guarantee is called the “surety”; the person in 

respect of whose default the guarantee is given is called the “principal debtor”, and the person to whom the 

guarantee is given is called the “creditor”. A guarantee may be either oral or written. 

Q. When is Letter of Guarantee / Guarantee Agreement obtained from the guarantors?  

Ans. Bankers generally obtain Letter of Guarantee/ Guarantee Agreement from the guarantors at the time of 

sanction & Documentation / renewal of Loan. The Letter of Guarantee Agreement, should be well stamped and 

enforceable as per “The Indian Contract Act” and the Guarantee agreement has been invoked as per sections 

126 to 147 of the Indian contract act.  

Q. How is “Invocation of Guarantee” carried out? 

 

Ans. The Letter of Guarantee Agreement should be well stamped and enforceable as per “The Indian Contract 

Act” and the Guarantee agreement has been invoked as per sections 126 to 147 of the Indian contract act, 1872. 

Usually, Guarantee should be invoked by servicing a notice in writing to guarantor and CC to Principal 

Debtor/borrower. Amount of Debt remains unpaid in full or part, should be mentioned in the notice clearly. 

 

Q. In case of Joint Guarantors/sureties, IBC proceedings may be initiated against one or all? 

 

Ans. In case of Joint Guarantors/sureties: As per the guarantee agreement. IBC proceedings may be initiated 

against one or all – based on joint and several liability. 

 

Q. Does provisions of moratorium apply to a surety in a contract of personal guarantee for corporate 

debtor?   

Ans. Section 14(3) of the IBC (introduced vide 2018 amendment) which states that provisions of moratorium 

shall not apply to a surety in a contract of personal guarantee for corporate debtor, is retrospective.  

Note: Above sections are applicable where Principal debtor is corporate debtor and guarantor is individual  

 

Q. What is the Difference between Personal Insolvency Resolution and Bankruptcy?   

Ans. Both (Personal Insolvency Resolution and Bankruptcy) are two different thing, below table will help 

is understanding. 

Key Basic Area of 

Differences 

Personal Insolvency Resolution Bankruptcy 



Basic Conditions Default by the Corporate Debtor Rejection of Application for Personal 

Insolvency Resolution  

OR 

Rejection of repayment plan. 

Role of Resolution 

Professional 

Appointed IP referred as “Resolution 

Professional” 

Appointed IP referred as “Bankruptcy 

Trustee” 

Vesting of Estate No Yes 

Moratorium Yes including Restrictions on Creditors Assets of the bankrupt vest in the hands 

of Bankruptcy Trustee. 

 

Q. Guarantee Oral or Written? 

Ans. Under Section 126 of Indian Contract Act, a guarantee may be either oral or written.  

 

 

Q. Is consideration for guarantee is required? 

Ans.  Under Section 127 of Indian Contract Act, anything done, or any promise made, for the benefit of the 

principal debtor, may be a sufficient consideration to the surety for giving the guarantee. 

Q. Surety’s liability co-extensive? 

Section 128 of the Indian Contract Act stipulates that “the liability of the surety is co-extensive with that of the 

principal debtor, unless it is otherwise provided by the contract”. The onus is on the surety to establish that, the 

contract of guarantee provided anything to diminish the liability of the surety under the contract of guarantee 

excepting the liability of the surety being coextensive as that of the company. 

The onus is on the surety to establish that, the contract of guarantee provided anything to diminish the liability of 

the surety under the contract of guarantee excepting the liability of the surety being coextensive as that of the 

company.  

Q. Continuing guarantee & its revocation etc.  

Sec. 129. Continuing guarantee.—a guarantee which extends to a series of transactions, is called a “continuing 

guarantee”. 

Sec. 130. Revocation of continuing guarantee.—a continuing guarantee may at any time be revoked by the 

surety, as to future transactions, by notice to the creditor. 

Sec. 131. Revocation of continuing guarantee by surety’s death.—The death of the surety operates, in the 

absence of any contract to the contrary, as a revocation of a continuing guarantee, so far as regards future 

transactions. 

Sec. 132. Liability of two persons, primarily liable, not affected by arrangement between them that one 

shall be surety on other’s default.—Where two persons contract with a third person to undertake a certain 

liability, and also contract with each other that one of them shall be liable only on the default of the other, the 

third person not being a party to such contract, the liability of each of such two persons to the third person under 

the first contract is not affected by the existence of the second contract, although such third person may have been 

aware of its existence. 

Q. Discharge of surety? 

A contract of guarantee, being a contract, is susceptible to discharge. A contract of guarantee would be discharged 

in any manner in which, a regular contract would stand discharged. In addition thereto, Sections 133 to 139 of 

the Indian Contract Act, 1872 embody the circumstances under which a contract of guarantee would stand 

discharged. 

A discharge of the principal debtor by operation of law does not discharge the surety. In Jagannath Caneshram 

Aggarwala vs Shivnarayan Bhagirath and others, Bombay High Court held that the liability of a surety is co-

extensive, but not alternative. The said finding was arising out of meeting of the creditors and the shareholders of 

the Company to consider a scheme of reconstruction under Section 153 of the Companies Act, 1913. As per the 



scheme every creditor was to receive half the sum in cash and other half in the shape of preferential shares. Having 

received the benefits under the scheme, the plaintiff sought to recover the deficient amount from the defendants. 

Sections 133 to 139 of the Indian Contract Act, 1872: 

Sec.133. Discharge of surety by variance in terms of contract.—any variance, made without the surety’s 

consent, in the terms of the contract between the principal 1[debtor] and the creditor, discharges the surety as to 

transactions subsequent to the variance. 

 

Sec.134. Discharge of surety by release or discharge of principal debtor.—The surety is discharged by any 

contract between the creditor and the principal debtor, by which the principal debtor is released, or by any act or 

omission of the creditor, the legal consequence of which is the discharge of the principal debtor. 

Sec.135. Discharge of surety when creditor compounds with, gives time to, or agrees not to sue, principal 

debtor.—A contract between the creditor and the principal debtor, by which the creditor makes a composition 

with, or promises to give time to, or not to sue, the principal debtor, discharges the surety, unless the surety assents 

to such contract. 

Sec.136. Surety not discharged when agreement made with third person to give time to principal debtor.—

where a contract to give time to the principal debtor is made by the creditor with a third person, and not with the 

principal debtor, the surety is not discharged. 

Sec.137. Creditor’s forbearance to sue does not discharge surety.—Mere forbearance on the part of the 

creditor to sue the principal debtor or to enforce any other remedy against him does not, in the absence of any 

provision in the guarantee to the contrary, discharge the surety. 

Sec.138. Release of one co-surety does not discharge others.—where there are co-sureties, a release by the 

creditor of one of them does not discharge the others; neither does it free the surety so released from his 

responsibility to the other sureties1. 

Sec.139. Discharge of surety by creditor’s act or omission impairing surety’s eventual remedy.—If the 

creditor does any act which is inconsistent with the rights of the surety, or omits to do any act which his duty to 

the surety requires him to do, and the eventual remedy of the surety himself against the principal debtor is thereby 

impaired, the surety is discharged. 

Q. What are rights of Surety or say Right of Subrogation? 

The Indian Contract Act recognises that the surety has a right to recover from the principal debtor any sum which 

the surety paid rightfully under the guarantee. Sections 69, 140 and 145 of the Indian Contract Act, 1872 recognise 

such principle. 

The term subrogation is derived from the Latin word sub (under) and rogare (to ask). The denotative sense has 

been transmuted from an asking, under the substitution or succession with respect to the right of payment. The 

origin and nature of the right of subrogation, was laid down in Morgan v Seymore2 where it was held that a surety 

who has performed the obligations of the principal which are the subject of his guarantee is entitled to stand in 

the shoes of the creditor and to enjoy all the rights that the creditor had against the principal. 

The Supreme Court has laid down in Amrit Lai Goverdhan Lalan vs State Bank of Travancore, 1968 AIR 1432 that 

the surety will be entitled to every remedy which the creditor had against the principal debtor; to enforce every 

security and all means of payment; to stand in the place of the creditor; to have the securities transferred to him, 

though there was no stipulation for that; and to avail himself of all those securities against the debtor. This right 

of surety stands not merely upon contract, but also upon natural justice. The language of Section 140 which 

employs the words “is invested with all the rights which the creditor had against the principal debtor” makes it 

plain that even “without the necessity of transfer, the law vests those rights in the surety“.  

Sec. 140. Rights of surety on payment or performance.—where a guaranteed debt has become due, or default 

of the principal debtor to perform a guaranteed duty has taken place, the surety upon payment or performance of 

all that he is liable for, is invested with all the rights which the creditor had against the principal debtor. 

Sec. 141. Surety’s right to benefit of creditor’s securities.—A surety is entitled to the benefit of every security 

which the creditor has against the principal debtor at the time when the contract of suretyship is entered into, 



whether the surety knows of the existence of such security or not; and if the creditor loses, or, without the consent 

of the surety, parts with such security, the surety is discharged to the extent of the value of the security. 

Sec.145. Implied promise to indemnify surety.—In every contract of guarantee there is an implied promise by 

the principal debtor to indemnify the surety, and the surety is entitled to recover from the principal debtor whatever 

sum he has rightfully paid under the guarantee, but, no sums which he has paid wrongfully. 

Sec.146. Co-sureties liable to contribute equally.—Where two or more persons are co-sureties for the same 

debt or duty, either jointly or severally, and whether under the same or different contracts, and whether with or 

without the knowledge of each other, the co-sureties, in the absence of any contract to the contrary, are liable, as 

between themselves, to pay each an equal share of the whole debt, or of that part of it which remains unpaid by 

the principal debtor1. 

Sec.147. Liability of co-sureties bound in different sums.—Co-sureties who are bound in different sums are 

liable to pay equally as far as the limits of their respective obligations permit. 

Q. Can Guarantees be Invalid?  

Ans: Sec.142. Guarantee obtained by misrepresentation invalid.—Any guarantee which has been obtained by 

means of misrepresentation made by the creditor, or with his knowledge and assent, concerning a material part of 

the transaction, is invalid. 

Sec.143. Guarantee obtained by concealment invalid.—Any guarantee which the creditor has obtained by 

means of keeping silence as to material circumstances, is invalid. 

Sec.144. Guarantee on contract that creditor shall not act on it until co-surety joins.—Where a person gives 

a guarantee upon a contract that the creditor shall not act upon it until another person has joined in it as co-surety, 

the guarantee is not valid if that other person does not join. 

Q. How application can be filed by creditor for initiation of Insolvency against personal guarantor of 

Corporate Debtor under IBC?  

Ans. As per Rule 7 of Insolvency Resolution Process for Personal Guarantors to Corporate Debtors) Rules, 

2019. : 

a. Prior to filing of application, the creditor must serve, a demand notice under clause (b) of sub-section (4) 

of section 95, on the guarantor demanding payment of the amount of default, in Form B. 

b. The application under sub-section (1) of section 95 shall be submitted in Form C, along with a fee of two 

thousand rupees. 

c. The creditor shall serve forthwith a copy of the application referred to in sub-rule (2) to the guarantor and 

the corporate debtor for whom the guarantor is a personal guarantor. 

d. In case of a joint application, the creditors may nominate one amongst themselves to act on behalf of all 

the creditors. 

Application can be filed only if the debt stated in the demand notice is not repaid by the debtor within 10 days of 

service of the demand notice. 

Unlike demand notice in Form 3 of the IBBI (Application to Adjudicating Authority) Rules, 2016, the demand 

notice in case of personal insolvency does not give a chance of disputing the notice. 

 

 

 

  

 

 

 

 

Is it necessary to initiate CIRP against 
Corporate Debtor before Personal 

Guarantor

Ferro Alloys Corporation Ltd. Vs. Rural 
Electrification Corporation Ltd.

NCLAT held that it is not necessary to 
initiate CIRP against the principal 

borrower before initiating CIRP against 
the corporate guarantors.

SC upheld the order.



 

 

 

Q. What provisions are applicable for initiation of insolvency proceedings against Corporate Guarantor of 

Corporate Debtor? 

Ans. PART -I & PART -II of IBC will be applicable for initiation of insolvency proceedings against Corporate 

Guarantor of Corporate Debtor. 

Q. Definition of Corporate Person? 

Ans. Section 3(7) of IBC “corporate person” means a company as defined in clause (20) of section 2 of the 

Companies Act, 2013, a limited liability partnership, as defined in clause (n) of sub-section (1) of section 2 of the 

Limited Liability Partnership Act, 2008, or any other person incorporated with limited liability under any law for 

the time being in force but shall not include any financial service provider; 

Q. Definition of Corporate Guarantor? 

Ans. Section 5A of IBC, “Corporate Guarantor” means a corporate person who is the surety in a contract of 

guarantee to a corporate debtor. 

Q. What is “Contract of Guarantee”? 

Ans. Section 126. of Indian Contract Act - “Contract of Guarantee”, “Surety”, “Principal Debtors” and 

“Creditors” — A “contract of guarantee” is a contract to perform the promise, or discharge the liability, of a third 

person in case of his default. The person who gives the guarantee is called the “surety”; the person in respect of 

whose default the guarantee is given is called the “principal debtor”, and the person to whom the guarantee is 

given is called the “creditor”. A guarantee may be either oral or written. 

Q. How “Invocation of Guarantee” is carried out? 

Ans. The Letter of Guarantee Agreement should be well stamped and enforceable as per “The Indian Contract 

Act” and the Guarantee agreement has been invoked as per sections 126 to 147 of the Indian contract act, 1872. 

Usually, Guarantee should be invoked by servicing a notice in writing to guarantor and CC to Principal 

Debtor/borrower. Amount of Debt remains unpaid in full or part, should be mentioned in the notice clearly. 

Q. Is liability of a Guarantor will be independent and separate than that of Principal Debtor’s liability? 

Ans. It is to be remembered that if the Contract of Guarantee itself mentions that the liability of a Guarantor will 

be independent and separate than that of Principal Debtor’s liability, then an application against the Guarantor as 

per Section 7 is maintainable. 

 

Q. Can creditor sue the principal debtors and claim in the guarantor at the same time? 

Ans. A Creditor is not permitted to, sue the principal Debtor and claim in the Guarantor’s Insolvency at the same 

time. 

Q.  Is it necessary to start CIRP against the Principal Borrower before initiating against the Corporate 

Guarantor? 

Ans. it is to be noted that, it may not be necessary to start CIRP against the Principal Borrower before initiating 

against the Corporate Guarantor. Even without resorting to CIRP against the Principal Borrower it is always open 

to the Financial Creditor to commence CIRP u/s 7 of the Code against the Corporate Debtor / Guarantor. 

Q. Can simultaneously two applications u/s 7 of IBC against (i) the Principal Borrower as well as (ii) the 

Corporate Guarantor(s) or against both the Guarantors, be filed?  

Ans. Simultaneously two applications u/s 7 of IBC against (i) the Principal Borrower as well as (ii) the Corporate 

Guarantor(s) or against both the Guarantors can be filed, but if, for the same set of claim, and when an Application 

filed by the Financial Creditor is admitted against one of the Corporate Debtor/Principal Borrower or Corporate 



Guarantor, the second application filed by the same Financial Creditor for the same set of claim and default is not 

to be admitted against the other Corporate Debtor (The Corporate Guarantor(s) or the Principal Borrower). 

Q. What is importance of Letter of Guarantee?  

Ans. Bankers generally take Letter of Guarantee from the guarantors at the time of sanction & Documentation 

/ renewal of Loan. The Letter of Guarantee Agreement, should be well stamped and enforceable as per “The 

Indian Contract Act, 1872”.  

 

  



RELEVANT CASE LAWS FOR CORPORATE GUARANTOR TO CORPORATE DEBTOR (UNDER 

IBC) 

Case 1: 

Supreme Court decision on 

Saurabh Jain vs. Union of India 

On 20 July, 2020 

                                                               

SAURABH JAIN & ANR.                                                             Petitioner(s) 

                                                              VERSUS 

 

UNION OF INDIA & ORS.                                                           Respondent(s) 

 

Supreme Court has made clear that the Ministry of Finance itself has, by a Circular, directed personal guarantees 

issued by promoters/managerial personnel to be invoked. According to the petitioners, despite this Circular, Public 

Sector Undertakings continue not to invoke such guarantees resulting in huge loss not only to the public exchequer 

but also to the common man. 

Petitioners pointed out that 

“There are at least 42 large corporate entities, in respect of which personal guarantees have been given by 

promoters/ directors/ managerial personnel amounting to approximately Rs. 1,85,000 crores. However no 

personal guarantees have been invoked thus far and proceedings initiated under the provisions of Part III of the 

Insolvency and Bankruptcy Code, 2016, by the PSBs” 

It was certainly because PSBs do not adopt efficient and timely methods for recovery of loans advanced by them, 

unlike private sector banks. In backdrop they asserted that, 

“When PSBs do not take timely action and pursue all remedies available to them in recovering loans advanced 

by them, the same amounts to loss of public monies and is detrimental to public interest.” 

Petitioner was directed to approach the Ministry of Finance with a representation in this behalf. The representation 

will be made within a period of two weeks from today. The Ministry of Finance is directed to reply to the said 

representation within a period of four weeks after receiving such representation. With these observations, the 

petition is allowed to be withdrawn to do the needful. 

  



Case 2: 

Supreme Court decision on 

Lalit Kumar Jain vs. Union of India & Ors. 

On 21 May, 2021 

                                                               

 

LALIT KUMAR JAIN                                                                   Petitioner(s) 

                                                              VERSUS 

 

UNION OF INDIA & ORS.                                                           Respondent(s) 

 

 

It is held that the impugned notification no. S.O. 4126(E) dated 15.11.2019 (relate to personal guarantors to 

corporate debtors) is legal and valid. The Hon’ble Court held that the impugned notification is not an instance of 

legislative exercise, or amounting to impermissible and selective application of provisions of the Code. There is 

no compulsion in the Code that it should, at the same time, be made applicable to all individuals, (including 

personal guarantors) or not at all. There is sufficient indication in the Code- by Section 2(e), Section 5(22), Section 

60 and Section 179 indicating that personal guarantors, though forming part of the larger grouping of individuals, 

were to be, in view of their intrinsic connection with corporate debtors, dealt with differently, through the same 

adjudicatory process and by the same forum (though not insolvency provisions) as such corporate debtors.  

It is held that the impugned notification was issued within the power granted by Parliament, and in valid 

exercise of it. The exercise of power in issuing the impugned notification under Section 1(3) is therefore, 

not ultra vires; hence the notification is valid. 

It is also held that approval of a resolution plan relating to a corporate debtor does not operate so as to discharge 

the liabilities of personal guarantors (to corporate debtors) 

 

 

 

Case 2: It was not the intention of the legislature to benefit the Personal Guarantors by excluding exercise 

of legal remedies available in law by the creditors, to recover legitimate dues by enforcing the personal 

guarantees, which are independent contracts- 

Case Name: Lalit Mishra & Ors. Vs. Sharon Bio Medicine Ltd. & Ors., Bench/Court: NCLAT-New Delhi, 

Appeal No.: CA(AT)(I)-164/2018-NCLAT, Date of Order/Judgment: 19/12/2018 

Brief about the judgment: NCLAT clarified that it was not the intention of the legislature to benefit the Personal 

Guarantors by excluding exercise of legal remedies available in law by the creditors, to recover legitimate dues 

by enforcing the personal guarantees, which are independent contracts. It is a settled position of law that the 

liability of guarantors is co-extensive with the borrower. This Appellate Tribunal held that the resolution under 

the Code is not a recovery suit. The object of the Code is, inter alia, maximization of the value of the assets of the 

Corporate Debtor, then to balance all the creditors and make availability of credit and for promotion of 

entrepreneurship of the Corporate Debtor. While considering the Resolution Plan, the creditors focus on resolution 

of the borrower Corporate Debtor, in line with the spirit of the Code. 

Section 14(3) of the code (introduced vide 2018 amendment) which states that provisions of Moratorium shall 

not apply to a surety in a contract of guarantee for corporate debtor, is retrospective –  

Case Name: State Bank of India Vs. V. Ramakrishnan & Anr., Bench/Court: Supreme Court, Appeal No.:CA-

3595/2018-SC, CA-4553/2018-SC, Date of Order/Judgment: 14/08/2018 

https://ibclaw.in/state-bank-of-india-vs-v-ramakrishnan-anr-supreme-court/
https://ibclaw.in/state-bank-of-india-vs-v-ramakrishnan-anr-supreme-court/


Case 3: Once for same claim the CIRP is initiated against one of the Corporate Guarantor after such 

initiation, the Financial Creditor cannot trigger CIRP against the other Corporate Guarantor(s), for the 

same claim amount (debt)- 

Case Name: Dr. Vishnu Kumar Agarwal Vs. M/s. Piramal Enterprises Ltd., Bench/Court: NCLAT-New Delhi, 

Appeal No.:346/2018, 347/2018, Date of Order/Judgment: 08.01.2019 

Summary of the judgment: There is no bar in the ‘I&B Code’ for filing simultaneously two applications under 

Section 7 against the ‘Principal Borrower’ as well as the ‘Corporate Guarantor(s)’ or against both the ‘Guarantors’. 

However, once for same set of claim application under Section 7 filed by the ‘Financial Creditor’ is admitted 

against one of the ‘Corporate Debtor’ (‘Principal Borrower’ or ‘Corporate Guarantor(s)’), second application by 

the same ‘Financial Creditor’ for same set of claim and default cannot be admitted against the other ‘Corporate 

Debtor’ (the ‘Corporate Guarantor(s)’ or the ‘Principal Borrower’). Further, though there is a provision to file 

joint application under Section 7 by the ‘Financial Creditors’, no application can be filed by the ‘Financial 

Creditor’ against two or more ‘Corporate Debtors’ on the ground of joint liability (‘Principal Borrower’ and one 

Corporate Guarantor’, or ‘Principal Borrower’ or two ‘Corporate Guarantors’ or one ‘Corporate Guarantor’ and 

other ‘Corporate Guarantor’), till it is shown that the ‘Corporate Debtors’ combined are joint venture company. 

Case 4: Whether the application u/s 7 of the I&B Code is maintainable against the Corporate Guarantor 

without initiation of CIRP against the principal borrower (principal debtor)-  

Case Name: Ferro Alloys Corporation Ltd. Vs. Rural Electrification Corporation Ltd., Bench/Court: NCLAT-

New Delhi, Appeal No.: CA(AT)(I)-148/2017-NCLAT, CA(AT)(I)-92/2017-NCLAT, CA(AT)(I)-93/2017-

NCLAT, Date of Order/Judgment: 08.01.2019 

NCLAT has held that it is not necessary to initiate ‘Corporate Insolvency Resolution Process’ against the 

‘Principal Borrower’ before initiating ‘Corporate Insolvency Resolution Process’ against the ‘Corporate 

Guarantors’. Without initiating any ‘Corporate Insolvency Resolution Process’ against the ‘Principal Borrower’, 

it is always open to the ‘Financial Creditor’ to initiate ‘Corporate Insolvency Resolution Process’ under Section 

7 against the ‘Corporate Guarantors’, as the creditor is also the ‘Financial Creditor’ qua ‘Corporate Guarantor’. 

Case 5: Even without resorting to CIRP against the Principal Borrower it is always open to the Financial 

Creditor to commence CIRP u/s 7 of the Code against the Corporate Debtor / Guarantor- 

Case Name: Bijay Kumar Agarwal Vs. State Bank of India and Anr, Bench/Court: NCLAT-New Delhi, Appeal 

No.: CA(AT)(I)-993/2019-NCLAT, Date of Order/Judgment: 23/01/2020 

Summary of the judgment: NCLAT held that a contract of Guarantee is a contract to perform the promise or 

discharge the liability of 3rd party, in case of his default. In this connection, it is to be pointed out that it may not 

be necessary to start CIRP against the Principal Borrower before initiating against the Corporate Debtor. Even 

without resorting to CIRP against the Principal Borrower it is always open to the Financial Creditor to commence 

CIRP u/s 7 of the Code against the Corporate Debtor / Guarantor. Further NCLAT held that there is no two opinion 

of a prime fact  that there is no fetter in the Code for projecting simultaneously two applications u/s 7 of IBC 

against (i) the Principal Borrower as well as (ii) the Corporate Guarantor(s) or against both the Guarantors but if, 

for the same set of claim, when an Application filed by the Financial Creditor is admitted against one of the 

Corporate Debtor/Principal Borrower or Corporate Guarantor, the second application filed by the same Financial 

Creditor for the same set of claim and default is not to be admitted against the other Corporate Debtor (The 

Corporate Guarantor(s) or the Principal Borrower. 

Case 6: The burden of proof to show that any review application pending before High Court is on the 

Corporate Debtor-  

Case Name: M/s Ugro Capital Limited Vs. M/s Bangalore Dehydration and Drying Equipment Co. Pvt. Ltd. 

(BDDE), Bench/Court: NCLAT-New Delhi, Appeal No.: CA(AT)(I)-984/2019-NCLAT, Date of 

Order/Judgment: 22/01/2020 

Summary of the judgment:  It is important to point out that the definition of creditor provided in Sec 5(10) of 

the I&B Code provides that “Creditor means any person to whom a debt is owed and includes a financial creditor, 

an operational creditor, a secured creditor, an unsecured creditor and a decree holder.” Based on the decree of the 

Court this petition was filed U/S 7 of the Code. Since the definition of word creditor in I&B Code includes decree 

holder, therefore if a petition is filed for the realisation of decretal amount, then it cannot be dismissed on the 

ground that applicant should have taken steps for filing execution case in Civil Court. 
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Case 7: Once the matter is settled Principal Borrower, the Guarantee, if any, given by one or other parties 

(such as Corporate Debtor) automatically stands extinguished- 

Case Name: State Bank of India Vs. Adhunik Steels Ltd., Bench/Court: NCLAT-New Delhi, Appeal 

No.:CA(AT)(I)-1192/2019-NCLAT, Date of Order/Judgment: 20/01/2020 

Once for same set of claim & default application u/s 7 against the Principal Borrower is admitted, the 

application against the Corporate Guarantor is not maintainable 

Case Name: M/s. SEW Infrastructure Ltd Vs. M/s. Mahendra Investment Advisors Pvt. Ltd., Bench/Court: 

NCLAT-New Delhi, Appeal No.:CA(AT)(I)-1500/2019-NCLAT, Date of Order/Judgment: 09/01/2020 

Summary of the judgment: Once for same set of claim and default application u/s 7 against the Principal 

Borrower- M/s. Amrit Jal Ventures Private Limited is admitted, the application against the Corporate Guarantor 

is not maintainable. NCLAT not inclined to interfere with the impugned order of rejection of the application under 

Section 7. 

Case 8: If any Corporate Guarantee is given against the provisions of the Companies Act, it is not open to 

any Shareholder, Director or MD to raise such issue in petition u/s 7 of the Code-  

Summary of the judgment- 

Case Name: Padmaiah Vuppu Vs. Reliance Capital AIF Trustee Company Pvt. Ltd. & Ors, Bench/Court: 

NCLAT-New Delhi, Appeal No.:CA(AT)(I)-1025/2019-NCLAT, Date of Order/Judgment: 14/10/2019 

Summary of the judgment: The Corporate Guarantee was given by the Managing Director of the Corporate 

Debtor against the provisions of Section 185 of the Companies Act, 2013 and no Board or Special Resolution was 

passed. However, it is not in dispute that the Corporate Guarantee was executed on 2nd September, 2014 and 

since then the matter was not challenged by any of the Shareholder / Director of the Corporate Debtor before any 

competent authority or Court of Law. In such circumstance, it is not open to any Shareholder/ Director/ Managing 

Director to raise such issue in petition under Section 7 of the I&B Code, as the Adjudicating Authority has no 

jurisdiction to decide the question of legality and propriety of the Corporate Guarantee executed by the Corporate 

Debtor. 

Case 9: The Corporate Guarantees given by the Guarantor can be invoked only In the event of a default 

on the part of the Principal Borrower-  

Case Name: Export Import Bank of India Vs. CHL Limited, Bench/Court: NCLAT-New Delhi, Appeal No.: 

CA(AT(I)-51/2018-NCLAT, Date of Order/Judgment: 16.01.2019  

Case 10: Case Name: Lalit Mishra & Ors. Vs. Sharon Bio Medicine Ltd. & Ors. 19-12- 2018 /NCLAT NEW 

DELHI Company Appeal (AT) (Insolvency) No. 164 of 2018 

Summary of the judgment: It was not the intention of the legislature to benefit the ‘Personal Guarantors’ by 

excluding exercise of legal remedies available in law by the creditors, to recover legitimate dues by enforcing the 

personal guarantees, 5 Company Appeal (AT) (Insolvency) No. 164 of 2018 which are independent contracts. It 

is a settled position of law that the liabilities of guarantors is co-extensive with the borrower. This Appellate 

Tribunal held that the resolution under the ‘I&B Code’ is not a recovery suit. The object of the ‘I&B Code’ is, 

inter alia, maximization of the value of the assets of the ‘Corporate Debtor’, then to balance all the creditors and 

make availability of credit and for promotion of entrepreneurship of the ‘Corporate Debtor’. While considering 

the ‘Resolution Plan’, the creditors focus on resolution of the borrower ‘Corporate Debtor’, in line with the spirit 

of the ‘I&B Code’. 

Case 11: Case Name: Sanjeev Shriya Vs. State Bank Of India and 6 others 06-09-2017/ 

Case: - WRIT – C No. - 30285 of 2017 

Summary of the judgment: It has also been submitted that the entire proceeding before the DRT is completely 

without jurisdiction precisely in the backdrop that once the proceeding has already been commenced under the 

IBC 2016 and the Moratorium under Section 14 of IBC 2016 has already been issued and even the parties have 

put their appearance before the Insolvency Professionals, then the impugned proceedings only against the 

guarantors of a principal debtor are per se bad specially in the present situation where there is a legal 

bar/moratorium against the principal debtor imposed by operation of law IBC 2016. The NCLT has already ceased 

of the process of insolvency resolution against the company (in liq.) under IBC 2016. Moreover, the SBI has also 
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put their appearance in the said proceedings regarding its claim, and by no stretch of imagination the DRT could 

adjudicate any claims of alleged debt of the second respondent and without determination of debt the DRT cannot 

proceed against the guarantors. The SBI at no point of time had disassociated itself from the proceeding before 

the NCLT but it is actively participating in the proceeding. 

Case 12: Schweitzer Systemtek India Pvt. Ltd Vs.  Phoenix ARC Pvt. Ltd. & Ors. 09.08.2017/ NCLAT 

NEW DELHI Company Appeal (AT) (Insolvency) No. 129 of 2017 

Summary of the judgment: At this stage, it will be desirable to refer to the relevant portion of Section 60 of the 

I&B Code, as quoted below: - 

 "60. Adjudicating Authority for corporate persons-  

(1) The. Adjudicating Authority, in relation to insolvency resolution and liquidation for corporate persons 

including corporate debtors and personal guarantors thereof shall be the National Company Law Tribunal having 

territorial jurisdiction over the place where the registered office of the corporate person is located.  

(2) Without prejudice to sub-section (1) and notwithstanding anything to the contrary contained in this Code, 

where a corporate insolvency resolution process or liquidation proceeding of a corporate debtor is pending before 

a National Company Law Tribunal, an application relating to the insolvency resolution or bankruptcy of a personal 

guarantor of such corporate debtor shall be filed before such National Company Law Tribunal.  

(3) An insolvency resolution process or bankruptcy proceeding of a personal guarantor of the corporate debtor 

pending in any court or tribunal shall stand transferred to the Adjudicating Authority dealing with insolvency 

resolution process or liquidation proceeding of such corporate debtor. 

 

 

 

 


